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State
v.

       Nilamani Kalita

          Present:Mrs C.R.Saikia,AJS
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          For defence: Rakesh Baishya, Advocate
                      
          Evidence recorded on: 21.01.11, 21.03.11, 26.08.11
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    Judgment delivered on: 05.12.11

JUDGMENT

The prosecution story in  brief is  that  on 15.02.08 at  about 10:00 p.m.  when Prakash 
Rajbangshi was coming home by closing his shop, Nilamani Kalita, the accused person in 
this  case wrongfully restrained him on the way and physically assaulted him and his 
brother in law.  On 16.02.08 Prakash Rajbangshi lodged an FIR in Bhagaduttapur O.P. 
Police registered a case and on completion of investigation filed charge sheet against the 
accused person u/s 341/323/ IPC.

On appearance of the accused person copies of relevant documents were furnished to him 
u/s 207 Cr.P.C.  On 30.11.10 after hearing both sides and after perusal of records and on 
prima facie materials u/s341/323 IPC being found against the accused person, particulars 
of the said offences are explained to him  to which he pleaded not guilty and claimed to  
be tried.

 Prosecution  side  examined  five  PWs in  support  of  its  case.  Accused was examined 
u/s313  Cr.P.C.  in  which  he  denied  the  allegation.  Defence  side  did  not  adduce  any 
evidence.

I have heard the arguments of both sides and considered their submissions and perused 
also the evidence on record.

                    The points for determination in this case are as follows: 



1. Whether the accused person committed an offence punishable u/s341 IPC?
2. Whether the accused committed an offence punishable u/s 323 IPC?

                 Discussion of evidence, decision and reasons therefore:

For convenience both the points for determination are taken up together for discussion. 
PW 1 Prakash Rajbangshi was the informant and one of the victims in this case. PW 2 
Dhanjit Das was the other victim of the case. PW 3 Dilip Ch. Bora and PW 4 Kanak 
Haloi were the independent witnesses who only heard about the incident from PW 1.  PW 
5 was the investigating officer.

In his examination in chief PW 1 stated that at the relevant time of the alleged incident as 
he was coming home closing his shop with his brother in law, accused Nilamani Kalita 
beat  his  brother  in  law with a  wooden batten  on his  waist.  PW 1 further  stated that 
thereafter the accused beat him with the same batten on his hand. Nothing tangible is 
elicited  from  the  cross  examination  of  PW  1  to  impeach  his  veracity.  In  his  cross 
examination PW 1 denied the suggestion that he lodged a false case against the accused. 
This evidence of PW 1 is corroborated by his statement in the FIR which is exhibit I. In 
the FIR PW 1 being the informant stated that at the relevant time of the alleged incident 
when he was coming with his brother in law, Nilamani Kalita beat them. This evidence of 
PW 1 is further corroborated by the evidence of PW 2. In his examination in chief PW 2 
stated that at the relevant time of the alleged incident as he was coming with his brother 
in law, the accused beat him on his waist with a wooden lathi. PW 2 further stated that 
the accused also beat his brother in law. The evidence of PW 2 remains un- assailed in his 
cross examination.  As such I find the evidence of PW 1 and PW 2 to be consistent,  
coherent and cogent.

The evidence of PW 1 and PW 2 is further corroborated by the evidence of PW 3 and PW 
4.  In his  examination  in  chief  PW 3 stated  that  on the night  of  the  alleged incident  
Prakash Rajbangshi came to his house and said that Nilamani Kalita beat him and his 
brother in law. In his cross examination PW 3 stated that he heard about the incident from 
Prakash Rajbangshi. PW 4 also stated in his examination in chief that Prakash Rajbangshi 
informed him that the accused beat him and his brother in law. Though the evidence of 
PW 3 and PW 4 is hearsay, their evidence lends support to the prosecution story and thus 
it is admissible. Hearsay evidence of PW 3 and PW 4 makes it clear that PW 1 informed 
his neighbour about the incident forthwith. Thus hearsay evidence of PW 3 and PW 4 
strengthens the credibility of PW 1 and PW 2. The evidence of PW 1 is also corroborated  
by the evidence of PW 5 in his cross examination where he stated that PW 1 told before 
him that the accused beat his brother- in- law with lathi.

At  this  point  it  would  be  appropriate  to  consider  the  contention  of  learned  defence 
counsel.  Learned defence counsel contended that there was contradiction between the 
evidence  of  PW 1  and  PW 2  which  shakes  their  veracity.  Learned  defence  counsel 
contended that while PW 1 stated the place of occurrence to be the backside of the house 
of the accused, PW 2 stated that the incident took place in front of the gate of the house  
of the accused. With all respect I reject this contention because such discrepancy is quite 



normal which is due to normal errors of observation and memory, due to lapse of time. 
Such normal discrepancy is minor and does not affect the credibility of the witnesses.

Another contention of learned defence counsel is that while in his cross examination PW 
1 stated  that  there was light  at  the time of  the  incident,  PW 2 stated  that  there  was 
darkness  at  the  time  of  the  incident.  I  respectfully  reject  this  contention  of  learned 
defence counsel because PW 1 stated that light fell at the place where the accused beat 
them. From such statement of PW 1 it can be inferred that light from some source fell on 
the  spot.  PW 1 did  not  mean  that  it  was  a  moonlit  night.  PW 2 stated  in  his  cross 
examination,” It was a dark night at the time of the incident.” This statement of PW 2 
makes  it  clear  that  the  night  of  the  incident  was not  a  moonlit  night;  but  it  can not 
necessarily be inferred from such statement of PW 2 that there was no light at the place 
of occurrence.

Yet  another  contention  of learned defence counsel  is  that  there  is  discrepancy in the 
evidence of PW 1 and PW 2 regarding the weapon of offence. Learned defence counsel 
contended that these witnesses did not state in their statement before the police that the 
accused beat  them with wooden lathi.  I  respectfully  reject  this  contention  of  learned 
defence  counsel  because  the  improvements  made by the  witnesses  are  irrelevant  and 
hence do not affect the credibility of the witnesses.

From the foregoing discussion of evidence it  is  seen that there is  no infirmity in the 
evidence of the witnesses examined on behalf of the prosecution. Their evidence is quite 
clear, cogent and plausible which has duly proved the offence u/s323 IPC against the 
accused.  But  there  is  no  evidence  on  record  to  hold  that  the  accused  committed  an 
offence u/s341 IPC. As such the points for determination need to be answered partly.  
Nilamani Kalita, the accused in this case is acquitted of the offence u/s 341 IPC. The said 
accused is convicted for his offence u/s323 IPC.

Being so convicted the court must consider whether the said accused should be given the 
benefit of the provisions of The Probation of Offenders Act 1958. Considering the nature 
of the allegation, the age of the accused which is 27 years as per record and the fact that  
there is no criminal antecedent of the accused I am inclined to give him the benefit of the 
said Act. Accordingly the accused is released on probation after due admonition. 
      
The judgment is pronounced in the open court, same is typed by me and given under my 
hand and seal on this  5th day of December 2011.

                                                                                           CHITRA RANI SAIKIA
                                                                                            JMFC(K)
                                                                                           Guwahati
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