
IN THE COURT OF JUDICIAL MAGISTRATE 1ST CLASS:

KAMRUP AT GUWAHATI

G .R.case NO.6307 OF 2009

State
v.

Kamaleswar Kachari & others

          Present:Mrs C.R.Saikia,AJS
          Judicial Magistrate 1st class

          For prosecution: S .Zahir, Ld A.P.P.
          For defence:  J. K. Rabha, H. Khaklari, Biju Phukan,  Advocates
                      
          Evidence recorded on: 04.11.10, 25.02.11, 13.10.11
          Argument heard on :  28.12.11

    Judgment delivered on: 10.01.12

JUDGMENT
1.  The prosecution story in brief is that  on 14.07.09 at about 3:00 p.m. Kamaleswar 
Kachari,  Kaliman  Rabha,  Jayanta  Boro,  Thaneswar  Kachari,  Ratul  Kachari,  Deul 
Kachari, Sonaram Kachari,  Janen Kachari and Pabitra Kachari, the accused  in this case 
physically assaulted Mintu Rabha and thereby injured him.  On 18.07.09 Tarun Rabha, 
father of the victim  lodged an FIR in Palashbari P.S. Police registered a case and on 
completion  of  investigation  filed  charge  sheet  against  the  said  ten   accused  u/s 
143/341/323/506 IPC.

2.   On appearance of the accused  copies of relevant documents were furnished to them 
u/s 207 Cr.P.C.  On 18.09.10 after hearing both sides and after perusal of records and on 
prima facie materials u/s143/323/506 IPC being found against the accused , particulars of 
the said offences were explained to them to which they pleaded not guilty and claimed to 
be tried.

3. Prosecution side examined five PWs in support of its  case.  Accused persons were 
examined U/S 313 Cr.P.C. in which they denied the allegation.  Defence side did not 
adduce any evidence.

I have heard the arguments of both sides and considered their submissions and perused 
also the evidence on record.

                    The points for determination in this case are as follows



1. Whether the accused persons committed an offence punishable u/s143 IPC?
2. Whether the accused persons committed an offence punishable u/s323 IPC?
3. Whether the accused persons committed an offence punishable u/s 506 IPC?

       

                   Discussion of evidence, decision and reasons therefor:

4.  For convenience all the points for determination are taken up together for discussion. 
PW 1 Tarun Rabha is the informant and father of the victim and one of the eyewitnesses. 
PW 2 Mintu Rabha is the victim in this case. PW 3 and PW 4 are the independent eye  
witnesses.  PW  5  is  the  investigating  officer.  Let  us  consider  the  evidence  of  these 
witnesses together  to  find out  whether  the alleged offences  are  made out against  the 
accused persons or not.

5.  In his examination in chief PW 1 stated that at the relevant time of the alleged incident 
the accused persons beat his son Mintu Rabha with lathi. PW 1 was cross examined at 
length but nothing tangible was brought forth to shake this evidence of PW 1. In his cross 
examination PW 1 denied the suggestion that the accused persons did not beat his son 
and his son did not get injury. That PW 1 was the eyewitness is established from his 
evidence when he stated in his examination in chief, “I saw my son being beaten with my 
own eyes.” That PW 1 was present at the time of the incident is also established from the 
evidence of the victim when he stated in his cross examination categorically, “My father 
was present there and he saw the accused persons beating me.” In his examination in 
chief PW 1 stated that though he prevented the accused persons they did not pay any 
heed. The evidence of PW 1 is quite clear and as such it inspires credibility.

 At  this  point  it  would  be  appropriate  to  consider  the  contention  of  learned  defence 
counsel. Learned defence counsel contended that the evidence of PW 1 is not believable 
as being the father of the victim he witnessed the accused beating his son and did not 
interfere. With all respect I do not agree to this contention because the evidence on record 
reveals that the victim was beaten by the accused out of superstition believing him to be 
the thief which was proved by “BATI JARA”. In his cross examination PW 5 being the 
investigating officer stated candidly, “No one lodged FIR against the victim in the P.S. 
alleging commission of theft by him.” It is a known fact that superstition is prevalent in 
such  society  and  there  takes  place  a  number  of  inhuman  activities  in  the  name  of 
superstition. It can easily be inferred that there was a kind of commotion, excitement and 
noise in the place of occurrence. The people who are moved to beat an innocent boy 
believing in “BATI JARA” are not to stop by the interference of a father. The evidence of 
PW 1 that though he tried to prevent the accused from beating his son they did not pay 
any  heed  to  him  has  strengthened  the  veracity  of  his  evidence  amid  the  factual 
circumstances of this case.   

6.  The evidence of PW 1 is corroborated by the evidence of PW 2. In his examination in 
chief  PW 2 stated that  on the day of the alleged incident  the villagers  of Kumarbari 
village were preparing to apprehend the thief who stole the television and roofing tin 
from their library by the means of “BATI JARA”. PW 2 stated that as he went there to 



see what was going on, the accused persons beat him by varied means----- they slapped 
him,  kicked him and beat  him with lathi.  In  his  cross examination  PW 2 denied the 
suggestion  that  the  accused  persons  did  not  beat  him.  This  evidence  is  further 
corroborated by the evidence of PW 3 and PW 4. In his examination in chief PW 3 stated 
that on the day of the alleged incident all the accused persons beat Mintu Rabha with 
bamboo stick. In the latter part of his examination in chief PW 3 stated that he saw the 
accused  persons  beating  Mintu  Rabha.  In  his  cross  examination  PW  3  denied  the 
suggestion that the accused persons did not beat Mintu Rabha and he did not see the 
incident. There is no infirmity in the evidence of PW 3 and as such it is believable. PW 4 
also stated in his evidence that he saw the accused persons beating Mintu Rabha. In his 
cross examination PW 4 stated categorically, “Today I am telling what I saw myself.” 
PW 4 denied the suggestion that the accused persons did not beat Mintu Rabha and he 
was not present at the place of incident.

7. The evidence of PW 1, PW 2, PW 3 and PW 4 as discussed in para 5 and 6 above is  
quite consistent, clear, coherent and plausible. There is no infirmity in the evidence of the 
said prosecution witnesses regarding the material part of the prosecution story. As such 
their evidence is trustworthy and reliable. The evidence of PW 5 lends further strength to 
the evidence of these four prosecution witnesses when in his cross examination PW 5 
stated that the witnesses told before him about the accused persons beating Mintu Rabha.

 8.  From what is discussed above the accused voluntarily causing hurt to Mintu Rabha by 
beating him is established and proved.

9. At this point it would be appropriate to consider another contention of learned defence 
counsel. Learned defence counsel contended that prosecution story is not believable as 
the FIR was lodged after four days of the incident. I respectfully reject this contention of 
learned defence counsel because that delay is not material to affect the prosecution story 
which is duly established by the ocular evidence of reliable and trustworthy witnesses. It 
is true that there is no explanation as to the delay of filing the FIR.  However it can be 
inferred that the informant being the father of the victim  lodged the FIR after four days 
because he was busy with the treatment of his victim son and it is quite natural.   

10. There is nothing tangible in the evidence on record to show that the accused are guilty 
of the offence u/s143/506 IPC.

11. Therefore the points for determination need to be answered in part.   Kamaleswar 
Kachari,  Kaliman  Rabha,  Jayanta  Boro,  Thaneswar  Kachari,  Ratul  Kachari,  Deul 
Kachari, Sonaram Kachari, Janen Kachari and Pabitra Kachari, the accused in this case 
are acquitted of the alleged offences u/s143/506 IPC. The said accused are convicted for 
their offence u/s323 IPC. 

12. Being so convicted the court must consider whether the said accused should be given 
the benefit  of the provisions of the Probation of Offenders Act 1958. Considering the 
nature of the offence committed by the accused I am not inclined to give them the benefit  
of the said Act.



13. However as the accused are co-villagers of the victim in my considered opinion any 
sentence of imprisonment would have long lasting adverse impact upon their relationship 
as co villagers. Therefore I am of the considered opinion that a sentence of fine will be fit 
and proper in this case to meet the ends of justice. 

As such fine of Rs 500/- is imposed on accused Jayanta Kachari@ Bor for his offence 
u/s323 IPC i/d to undergo simple imprisonment for one month.  

 Fine of Rs 500/- is imposed on accused Thaneswar Kachari for his offence u/s323 IPC 
i/d to undergo simple imprisonment for one month.  

 Fine of Rs 500/- is imposed on accused Pabitra Kachari for his offence u/s323 IPC i/d to 
undergo simple imprisonment for one month.  

Fine of Rs 500/- is imposed on accused Deula @ Dilip Kachari for his offence u/s323 
IPC i/d to undergo simple imprisonment for one month.  

 Fine of Rs 500/- is imposed on accused Sonaram Kachari for his offence u/s323 IPC i/d 
to undergo simple imprisonment for one month.  

 Fine of Rs 500/- is imposed on accused Janen Kachari for his offence u/s323 IPC i/d to 
undergo simple imprisonment for one month.  

Fine of Rs 500/- is imposed on accused Kaliman Rabha for his offence u/s323 IPC i/d to 
undergo simple imprisonment for one month.  

Fine of Rs 500/- is imposed on accused Kamaleswar Kachari for his offence u/s323 IPC 
i/d to undergo simple imprisonment for one month.  

Fine of Rs 500/- is imposed on accused Ratul Kachari for his offence u/s323 IPC i/d to 
undergo simple imprisonment for one month. 

The entire amount of fine if paid shall be given to Mintu Rabha, the victim in this case as 
compensation u/s357(2) Cr.P.C. 

The judgment is pronounced in the open court, same is typed by me and given under my 
hand and seal on this 10th day of January 2012. 

                                                                                           CHITRA RANI SAIKIA
                                                                                            JMFC(K)
                                                                                           Guwahati
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