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JUDGMENT

 1.   The prosecution case in brief is that on 17-1-2005 at about 10.00 pm 

at  Tetelia  under  Khetry  police  station  the  above  named  accused  persons 

forcefully  entered the tea  shop while  its  owner one Suratha Bora was away, 

sought the key of a motorcycle and the key of the cash box and beat the workers 

of the tea shop badly causing severe injuries in the eyes and nose of one of the 

workers. When the said Suratha Bora came back to the tea shop with his scooter,  

the accused persons attacked him causing severe injuries. Further the accused 

persons threatened him to attack in the future. Thereafter the said Suratha Bora 



lodged an ejahar which was registered as Khetry p.s.  case No-14/2005 under 

sections  448/325/323/506/34  IPC.  On  completion  of  investigation  police 

submitted charge sheet against the above named accused persons under sections 

448/323/506/34 IPC for facing trial in court. 

2.   After receipt of the charge sheet summons to the accused persons were 

issued and on their  appearance before court copies of all  relevant documents 

were furnished to the accused persons under section 207 CrPC. After hearing 

both sides, after perusing case record, case diary and on prima facie materials of 

offences  under sections  448/323/506/34 IPC being found against  the accused 

persons,  particulars  of  the  aforesaid  offences  were  explained  to  the  accused 

persons to which everyone of them pleaded not guilty and claimed to be tried.

3.   Prosecution in support of its case examined 7 (seven) witnesses and 

exhibited 2 (two) documents. While under examination under section 313 CrPC 

all the accused persons completely denied the allegations leveled against them 

but all of them stated that they were called to the police station in connection 

with the case. Defense side refused to adduce any evidence.

I  have  heard  the  argument  of  both  sides,  perused  the  case  record  and 

considered the same.

The points for determination are as under:

a) Whether the accused persons on 17-1-2005 at about 10.00 pm at Tetelia 

under  Khetry  police  station,  in  furtherance  of  their  common  intention 

entered the tea shop belonging to Suratha Bora which was in possession of 

the  workers  of  the  tea  shop,  with  intent  to  commit  an  offence  or  to 

intimidate,  insult  or  annoy  them  and  thereby  committed  an  offence 

punishable under section 448 read with section 34 of IPC?

b) Whether the accused persons on 17-1-2005 at about 10.00 pm at Tetelia 

under  Khetry  police  station,  in  furtherance  of  their  common  intention, 

voluntarily caused hurt to Suratha Bora and the workers of his tea shop 

and thereby committed an offence punishable under section 323 read with 

section 34 of IPC?

c) Whether the accused persons on 17-1-2005 at about 10.00 pm at Tetelia 

under  Khetry  police  station,  in  furtherance  of  their  common  intention, 

threatened Mr. Suratha Bora to attack in future with intent to cause alarm 

to him or with intent to cause him to omit to do any act which he is legally 

entitled to do and thereby committed an offence punishable under section 

506(part-I) read with section 34 of IPC?
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Discussion of evidence, decision and reasons therefor:

Points for determination No (a) & (b):

For convenience these two points for determination are taken up together for 

discussion as they are interrelated.

4.      On scrutiny of the evidence on record it is found that Dimbeswar Bora 

(PW-1)  did  not  see  the  occurrence.  According  to  him  on  the  day  of  the 

occurrence the cook of the tea stall situated at Tetelia came to his house and 

informed them that there had been a quarrel in the hotel. When they went to the 

hotel they saw the present accused persons sitting in the hotel. Thereafter the 

injured were taken to Sonapur PHC and he and Prafulla Bora went to the police 

station. While under cross examination he admitted that he arrived at the place of 

occurrence after about ten minutes of the occurrence. Dharmakanta Medhi (PW-

2) is one of the workers who worked in tea stall  belonging to the informant 

Suratha Bora. He deposed that the occurrence took place on 17-1-2005 at about 

10.00 pm at the hotel situated at Tetelia. According to him the accused persons 

entered the hotel and started to drink liquor. Thereafter they went away. After 

sometime they came back and beat him, his colleagues and Suratha Bora who 

arrived at the hotel at that time. The fact that Suratha Bora (PW-3) arrived at the 

place of occurrence at the time of the occurrence established from the deposition 

of Suratha Bora himself.  He (PW-2) was beaten in his nose causing bleeding 

from his nose. According to him Dimbeswar Bora and Prafulla Bora came to the 

place of occurrence. He and Suratha Bora went to Sonapur PHC for treatment. In 

the cross examination of Dharmakanta Medhi (PW-2) the fact of beating by the 

accused  persons  get  reinforced  when  he  (PW-2)  deposed  that  the  accused 

persons beat them as the accused persons suspected them of stealing key of a 

motor cycle. 

5.       Suratha Bora (PW-3) supported the version of Dharmakanta Medhi in all 

material aspects of the occurrence. According to him also when he arrived at the 

place of the occurrence with his scooter, accused Babul Baruah beat him first 

and thereafter the remaining accused persons beat him. The accused persons took 

Dharmeswar Medhi inside the hotel and beat him there. Suratha Bora further 

supported Dimbeswar Bora (PW-1) with respect to the information being given 

by the cook of the tea stall in his house. Prafulla Bora (PW-6) also deposed that 

it was the head cook named Satya Prasad who informed in his house about the 

occurrence. He (PW-6) went to the place of the occurrence and saw that Suratha 

Bora was being beaten by the accused persons and other workers were beaten 
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inside the hotel. This fact gets reinforced even in his cross examination when he 

deposed under cross examination that he saw accused Mantu Barika and Babul 

Baruah  while  beating  Suratha  Bora.  Further  Suratha  Bora  supported 

Dharmakanta  Medhi  with  regard  to  the  giving  of  blow  on  the  nose  of 

Dharmakanta Medhi causing bleeding from his nose.   That it was Suratha Bora 

and Dharmakanta Medhi who were taken to Sonapur PHC is also established 

from the evidence of PW-1, PW-2, PW-3, PW-4, PW-6 and PW-7. 

6.     Suratha Bora (PW-3) lodged the ejahar (exhibit-1) and Exhibit-1(1) is his 

signature. Suratha Bora as PW-3 corroborated his ejahar in all material aspects 

with regard to the number of assailants, date, time and place of the occurrence, 

the fact that one of the workers (Dharmakanta Medhi) was badly beaten in his 

nose and eyes, the fact that he arrived at the place of the occurrence with his 

scooter and the accused persons started beating him when he arrived at the place 

of the occurrence. Sanatan Medhi (PW-4) though did not see the occurrence but 

he deposed that  he knew that  Suratha Bora and others  were taken to  Khetri 

Hospital  for treatment.  The fact  that he mentioned Khetri  Hospital  instead of 

Sonapur PHC is not of much help to the defense as the variation is insignificant 

and minor. Dharmakanta Medhi (PW-2) has deposed that Dimbeswar Bora (PW-

1) and Prafulla Bora (PW-6) went to the place of the occurrence. PW-1, PW-3 

and  PW-6  supported  PW-2 in  this  respect.  Dharmakanta  Medhi  (PW-2)  has 

deposed while under cross examination that the accused persons beat him inside 

the hotel. PW-1, PW-2, PW-3, PW-6 and PW-7 supported each other regarding 

the date,  time and place of the occurrence.  They are consistent  regarding the 

number of the assailants also. All the key witnesses identified the present four 

accused  persons  by their  names.  Defense  side  could  not  indicate  any reason 

suggesting  false  implication.  Further,  there  is  nothing  to  indicate  on  record 

suggesting any previous enmity between the parties. There is no likelihood that 

the victims of crimes would falsely implicate innocent persons and thereby allow 

the actual assailants go scot-free. 

7.      The learned defense counsel Mr. M. Hoque contended that there is only 

one independent witness namely Sanatan Medhi (PW-4) and as the other key 

witnesses  namely  PW-1,  PW-3  and  PW-6  are  brothers;  their  version  of  the 

occurrence is not trustworthy. With all respect to the argument so made,  this 

court could not concur with the contention. PW-4 did not see the occurrence and 

deposed that he heard about a quarrel taking place in the tea shop of Suratha 

Bora.  He  further  deposed  that  he  knew  that  police  came  to  investigate  the 
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offence  and  Suratha  Bora  and  others  were  taken  to  the  hospital.  The  cross 

examination of this witness was declined. It is clear from his brief deposition that 

though he did not see the occurrence with his own eyes he is personally aware of 

coming of police and injured being taken to the hospital. To the extent of the 

facts he deposed he is trustworthy and believable as his deposition is free from 

any  exaggeration.  The  aforementioned  facts  deposed  by  PW-4  remained 

unassailed. Further one of the key witnesses namely Dharmakanta Medhi (PW-

2) is not related to any of the other witnesses.  His deposition is found to be 

completely trustworthy, cogent and without any embellishments. He has no axe 

to grind against the accused persons so as to implicate them falsely.  Therefore in 

that respect, the contention of the learned defense counsel fails.  So far as the 

contention  of  the  learned  defense  counsel  regarding PW-1,  PW-3 and  PW-6 

being brothers is concerned this court respectfully relies upon a pronouncement 

of our Hon’ble High Court. In Dipchan Sarkar V. State of Tripura reported in 

2000 (2) GLT 104 the Hon’ble Gauhati High Court, inter alia, held
             “According to the circumstances of the case, if the witness who is a related to one of  

the parties is found to be present at the place of occurrence and his presence at the spot if  

found to be natural and his statement is also found to be natural and his statement is also  

found to be quite cogent, natural and believable then there is no reason why the statement of  

such a witness who is related to one of the parties should not be believed and acted upon.” 

         In the instant case there are no inherent discrepancies in the deposition of 

the key prosecution witnesses. Therefore the contention of the learned counsel in 

this regard also fails. 

8.       Taher Ali (PW-5) is the investigating officer who filed the charge sheet 

(exhibit-2) and exhibit-2(1) is his signature. He deposed that he submitted the 

charge sheet on the basis of the case diary prepared by Bhogesh Deuri (PW-7). 

Bhogesh Ch. Deuri (PW-7) has deposed that he went to the place of occurrence, 

recorded the statements of the witnesses, prepared sketch map, sent the injured 

for  medical  treatment,  collected  the  medical  report  and  allowed  the  accused 

persons to go on bail. In his cross examination it has been reiterated that he went 

to the place of occurrence and recorded the statements of the witnesses. Nothing 

could  be  elicited  from  him  in  his  cross  examination  to  indicate  that  the 

investigation is tainted and not trust worthy. 

9.        For the aforesaid reasons and discussion both the points for determination 

are answered in the positive. It is found that prosecution side has been successful 

to prove beyond reasonable doubt that the accused persons,  in furtherance of 
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their common intention, on 17-1-2005 at about 10.00 pm trespassed into the tea 

shop  at  Tetelia  belonging  to  Suratha  Bora  which  was  in  possession  of  the 

workers of the tea shop, with intent to commit the offence of hurt and caused 

hurt to the workers of the tea shop as well as to Suratha Bora who arrived at the  

scene  subsequently.  Accordingly  all  the  accused  persons  are  found  guilty  of 

offences punishable under sections 448/323/34 IPC and they are convicted of the 

said offences.

Point for determination No. (c):

10.        None of the prosecution witnesses has deposed that the accused persons 

threatened Suratha Bora to attack in future with intent to cause alarm to him or 

with intent to cause him to omit to do any act which he is legally entitled to do. 

Therefore  this  point  for  determination  is  answered  in  the  negative.  All  the 

accused persons are acquitted of the charge under section 506(I)/34 IPC.

11.      Having so convicted the question which this  court  must  ask  itself  is 

whether the benefit of the provisions of the Probation of Offenders Act, 1958 can 

be extended to the convicted persons. Having regard to the circumstances of the 

case, the manner in which the offences were committed by them, some sort of 

punishment needs to be imposed to deter them from committing similar offences 

in future and deter others from committing such kind of offences and therefore 

the benefits of the provisions of the aforesaid Act can not be extended to the 

convicted persons.

12.        The aggravating circumstances of the case is that the convicted persons 

went  on  to  commit  the  offences  in  preplanned and determined  manner,  they 

chose to beat the victims at a time which was most opportune to the convicted 

persons  and at  a  time  when the victims  would  be  most  helpless,  one of  the 

victims namely Dharmakanta Medhi was a boy of about 19 years of age at the 

time of the occurrence who, due to compelling circumstances, had to work in the 

tea stall till 10.00 pm in the night. The accused persons did not spare him in spite 

of that. The mitigating circumstances of the case are that the accused persons 

have faced the trial since the year 2007 when they first appeared in court. They 

have faced the trial more or less regularly and the past few years of trial have 

already inflicted severe mental strain upon the convicted persons in addition to 

inconvenience and expenses. Two of the accused persons are cultivators, one is a 

businessman and the remaining one is a service holder. All of them have families 

of their own. I have given my due regard to the same.  The court in imposing 

sentence  must  consider  not  only personal  circumstances  but  also the need to 
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punish  the  convicted  persons,  a  punishment  which  must  be  just  in  all  the 

circumstances,  the need to protect the community, the need for a very strong 

denunciation of the conduct of the convicted persons, having regard to the fact 

that they must  be sentenced according to law and the need to generally deter 

others who might be like minded from committing similar  offences.  There is 

also, in my view, in this case a need to specifically deter them from committing 

offences in the future. The primary sentencing considerations in this case are 

punishment, deterrence, both personal and general, vindication for the victims, 

denunciation of the conduct of the convicted persons and promotion of respect 

for the rule of law. In sentencing, I take account of all the matters I have referred 

to including the statutory maximum penalty for the offences.

13.     Having due regard to the sentencing considerations referred to above, 

particularly the age of  the convicts,  their  vocations,  absence of  any previous 

criminal antecedents against them, in view of this court the sentence of fine only 

would meet the ends of justice. Hence for offence of committing house trespass 

punishable under section 448 IPC the convicted persons are sentenced to pay a 

fine of Rs. 500/-(Rupees five hundreds only) by every one of them. In default to 

pay the  fine the convicted  persons  shall  undergo simple  imprisonment  of  15 

(fifteen) days. For offence of committing hurt punishable under section 323 IPC 

the  convicted  persons  are  sentenced  to  pay  a  fine  of  Rs.500/-  (Rupees  five 

hundreds only) by every one of them. In default to pay the fine the convicted 

persons shall undergo simple imprisonment of 15 (fifteen) days. Their bail bonds 

are extended for a period of six months in view of section 437A CrPC.

14.        The judgment is pronounced in open court and given under my hand and 

seal on this 30th day of December, 2011.

           Judicial Magistrate, 1st Class,

                                                                                   Kamrup at Guwahati
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